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should mistake the trend of moral thought, the law stated in their decisions 
would not be law. 

Mr. Carter's distinction between public and private law,' between the 
domain of policy and the domain of liberty, is a sound and true one ; and 
if he had confined himself to saying that, in the domain of liberty, the 
development of law by judicial decisions has marked advantages over the 
development of law by s atutory enactments, his position, in the reviewer's 
opinion, would have been unassailable. It is to be regretted that in seeking 
to protect the common law against legislative encroachment he has taken a 
position which, although it seems stronger, is really far less tenable. 

A Treatise on Equity Jurisprudence as Administered in the United 
States of America. Adapted for all the States and to the union of Legal 
and Equitable Remedies under the Reform Procedure. By John Norton 
Pomeroy. Students' Edition. By John Norton Pomeroy, Jr. San Fran- 
cisco: Bancroft-Whitney Co. 1907. pp. xvi, 1048. 

This rather formidable title appears on the back of the cover as 
"Pomeroy's Equity Jurisprudence: Students' Edition." A work which 
originally appeared in three volumes and which in its third edition without 
two supplementary volumes on Equitable Remedies, was in four volumes, 
now appears for students' use in one volume. It is a novelty in law-book 
making. Is it worth while? We believe that it is. 

But before speaking of the particular volume in question, it will be 
necessary to say something of the work of which this is an abridgement 
and this involves a few words as to other treatises on equity. Of the larger 
works on equity the student who wishes only one will usually be called upon 
to select from Spence, Story or Pomeroy. 

Each of these writers regards his subject from a different point of 
view. Spence, under the influence of other legal scholars of his day, devel- 
oped his treatise from an historical standpoint, and confined his discussion 
to the principles upon which the Court of Chancery exercises its jurisdiction 
with respect to property. It was published in 1846-1849. Story, in partial 
discharge of his duties as Dane Professor of Law in Harvard University) 
published in 1835-36 the first American treatise on equity for a bar which 
heretofore had depended upon English writings or American editions 
thereof. Story founded his theory upon the previous English writings and 
his discussion is enriched by his knowledge of the Civil Law. Pomeroy's 
first edition appeared 1881-83. It is not without value to note the qualifi- 
cations of Story and of Pomeroy. The former brought to his task an 
experience of twenty-five years as a Justice of the United States Supreme 
Court, and of six years as Dane Professor. During this latter period he had 
written his Bailments and his Constitutional Law. Pomeroy had had 
twenty-five years of practice at the bar and ten years as a teacher, five 
in the Law School of the University of New York and five at Hastings' 
College of Law in San Francisco. He had written his Municipal Law, 
Constitutional Law, Code Remedies and Specific Performance of Contracts. 

But between the publication by Story and by Pomeroy the American 
Reformed Procedure, so-called, inaugurated in New York in 1848 had been 
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widely tested in America and adopted in England. From twenty-five years 
of practice in New York where the Reformed Procedure originated, Pome- 
roy was familiar with the good and the bad sides of the system. Moreover, 
the work of writing his treatise on "Remedies under the Reformed 
American Procedure," as he then called his Code Remedies, made him 
familiar with the fundamental conceptions involved in that reform. From 
his experience at the bar, and as a student of our institutions and as a 
teacher, he believed he saw a danger to which the system of equity was 
exposed by its new relation to law under the Reformed Procedure, because 
of the combining of legal and equitable rights and remedies in the same 
action and because of the administration of them by the same tribunal. He 
apprehended that equitable principles and doctrines would gradually be 
suppressed and disappear, supplanted by the more inflexible and arbitrary 
rules of the law, until in time equity would cease to be a distinctive branch 
of jurisprudence. In the preface to his first edition he said: "Every care- 
ful observer must admit that in all the States which have adopted the 
Reformed Procedure there has been to a greater or less degree a weakening, ' 
decrease or disregard of equitable principles in the administration of justice. 
I would not be misunderstood. There has not, of course, been any con- 
scious, intentional abrogation or rejection of equity on the part of the 
courts. The tendency, however, has plainly and steadily been towards the 
giving an undue prominence and superiority to purely legal rules and the 
ignoring, forgetting, or rejection of equitable notions. In short, the 
principles, doctrines and rules of equity are certainly disappearing from the 
municipal law of a large number of the States, and this deterioration will go 
on until it is checked either by a legislative enactment or by a general 
revival of the study of equity throughout the ranks of the profession." 

Actuated in part by this apprehension and in part by the desire so to 
present the reasonableness and adaptability of the great underlying prin- 
ciples of equity to the new American practice as to check this decadence, 
Mr. Pomeroy wrote his treatise. Seemingly, under the influence of Austin, 
he reconstructed the whole fabric and tried to expound it with reference 
to American problems. How well he did his work it is not necessary here 
to enlarge. It is enough to observe its repeated citation with respect by all 
our courts. Whether right or wrong in his apprehension, he set forth the 
principles of equity as laid down in the English Court of Chancery in a 
style that is dignified, clear and simple; and explained and applied them 
under the varied decisions arising under the complex conditions of our 
American national life. Whether we agree or disagree with his conclu- 
sion we have no difficulty in knowing what he thought was the law. His 
discussion is helpful. And after all, as has been lately said of another book, 
"an intelligent discussion is worth more than a correct conclusion." By 
this we would not imply that Pomeroy's conclusions are not usually correct. 
But with this motive he was led to write a better book than he probably 
would have written under ordinary conditions and one of real originality 
and great value. 

Of this work so produced the present volume includes about one-third. 
Only a small part of the notes are included. No part of the text has 
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been rewritten. The sacrifice of text is supplemented by an elaborate 
system of cross-references. The abridging has been done with intelli- 
gence. The notes are brief and show good judgment The cases cited are 
the leading ones and include practically all those found in the case books 
on Equity and its leading sub-topics in use in our Law Schools. The refer- 
ences are to the various reports, official and unofficial, where the cases may 
be found, and this completeness of reference will prove of material aid in the 
study of any important case. The table of cases is to be highly recommended 
for including the same duplicate references. 

It will prove a valuable book for the student in or out of the schools, and 
especially for the latter class, will it supplement the study of cases to great 
advantage. On the whole it fulfills the requirement adopted by its author 
that a treatise for the American student "must recognize the existing condi- 
tion both of law and equity, the limitations upon the chancery jurisdiction 
resulting from varying statutes, and the alterations made by American 
legislation, institutions and social habits." 

Federal Usurpation. By Franklin Pierce. New York: D. Appleton 
& Company. 1908. pp. xx, 437. 

This is a valuable contribution to current political discussion and deserves 
wide attention. 

There is a tendency to judge public men and measures by their ability 
to produce whatever at the moment seems a desirable result Mr. Pierce 
shows that this is not the final standard of public service and that, as applied 
in a given instance, it is often entirely misleading. A better test of public 
service js in the permanent effect upon government. Does a particular 
course make law more or less respected and its administration more or less 
certain and uniform? If less, government has been weakened, and effectual 
remedy for wrong conditions made more difficult. Civilization cannot exist 
without law. The higher the civilization the more complex the law and 
the more learning and patience required in governmental administration. 
Mr. Pierce well says: "The citizens who are contented to rely upon a 
paternal government can never rise through one emancipation after another 
into a higher liberty. Social evolution progresses actually with the impor- 
tance of the citizen above the state, and decreases exactly in proportion 
of the importance of the state over the citizen. A good despotism is an 
absolutely false idea." 

Now, notwithstanding the controlling purpose of the Constitution to 
exclude this false idea forever from American politics, the banishment has 
not been long. New generations have come forward familiar with Conti- 
nental methods of administration, eager for practical results and unac- 
customed to such a "frequent recurrence to the principles of the Constitu- 
tion" as is necessary "to preserve the advantages of liberty and to main- 
tain a free government." It is the striking contradiction of American 
politics that we have a Constitution formed to protect and perpetuate 
local government in the States, administered under a public opinion which, 
in recent years, seems more and more to demand centralization. 



